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As efforts intensify to establish
universal preschool or
prekindergarten (UPK) in California,
advocates and policymakers must not
overlook the needs of young children
with special needs—or the laws
protecting these children. A study in
the Archives of Pediatric and Adoles-
cent Medicine states that in 2001, 12
percent of children in the United
States had special health care needs.1

The precise number of preschool
children with disabilities is difficult to
determine, but extrapolating from the
work of various experts suggests that
more than 100,000 California children
under five have a disability or chronic
health condition.2 Both the law and
the children’s best interests require
that these children’s needs be
considered during the planning
process and be fully integrated into
UPK design.

To ensure that public schools
meet the educational needs of
children with disabilities, Congress
passed the Individuals with Disabili-
ties Education Act (IDEA) in 1975 and
reauthorized it in 2004 as the Indi-
viduals with Disabilities Education
Improvement Act, which will become
effective on July 1, 2005.3 The Act
contains four parts: A through D. Part
B guarantees all children with
disabilities from age 3 through 18
(and in some circumstances up to age
21) a “free and appropriate public
education” (FAPE) in the “least
restrictive environment.” For many
children the least restrictive environ-
ment will be a regular preschool
classroom where they learn alongside
their typically developing peers. Part
C of the IDEA guarantees early
intervention services to infants and
toddlers up to age 3 in their “natural
environments”— that is, settings that
would be normal for the child’s peers
of the same age who do not have
disabilities. Part C also addresses the
transition of infants and toddlers from
early intervention services to
preschool programs.4 California’s
equivalent, the Early Intervention
Services Act, is also known as “Early
Start.”

States must protect the rights of
children with disabilities to a free and
appropriate public education at least
to the extent the IDEA requires, but
states have the option to offer greater
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protection. California special educa-
tion law is based on the IDEA and
often cites or uses its language.
However, the intent of the California
legislature is neither to “abrogate any
right provided” by the IDEA nor “set
a higher standard.”5 The California
Department of Education is respon-
sible for oversight of special educa-
tion.

Historically most public school
systems have not offered general
education preschool programs, and
thus finding places where preschool
children with disabilities can be
educated with their typically develop-
ing peers has been a challenge.
National statistics show that pre-
school-age children are more likely
than school-age children to be placed
in special education classrooms with
other children with disabilities. These
placements are not necessarily the
best way to meet the needs of
children with disabilities. To provide
placement in the least restrictive
environment, school districts without
public preschool programs at times
have been obligated to pay for
private preschool slots as well as the
special education services needed by
children in that setting. The move
toward UPK thus offers a dual
opportunity:  to educate all preschool
children together, both those with
and those without disabilities, and to
develop publicly funded inclusive
preschool programs that may serve
the needs of children and families in a
more cost-effective way.

IDEA Part B
Part B, guaranteeing free and

appropriate public education (FAPE)
to eligible preschool and school-age
children, applies to all public educa-
tion agencies and to any private
facility where a public agency has
placed a child, including preschools.

In some cases it also applies to
private facilities where parents have
unilaterally placed children. An
eligible child is one who has a
disability as defined in the IDEA and
who needs special education and
“related services” (defined below) due
to the disability. California uses the
federal definition of disability but
adds additional criteria. Beginning at
age 3, an eligible child is entitled to
FAPE and to an individualized
education program (IEP). Federal law
prohibits placing eligible children on
waiting lists for Part B services. If an
appropriate program is full the school
district must offer comparable
services, but a parent may choose
instead to wait for an opening in a
particular program.6

In 1982 the U.S. Supreme Court
ruled that to be appropriate, a
placement must be 1) specifically
designed to address the child’s
unique needs, 2) “supported by such
services as are necessary to permit
the child ‘to benefit’ from the instruc-
tion,” and 3) in accordance with the
IEP. The Court said the child must
receive some educational benefit but
not necessarily the “best education
available.”7 Parents may challenge a
school district’s failure to provide
FAPE through administrative hearings
or in court; plaintiffs have prevailed in
federal court on the basis of both
procedural and substantive violations
of special education law.

Least Restrictive Environment
A fundamental requirement of the

IDEA is that children be educated in
the “least restrictive environment”
(LRE). The law assumes that children
with disabilities will be educated with
typically developing children unless
“the nature or severity of the disabil-
ity of a child is such that education in
regular classes with the use of

supplementary aids and services
cannot be achieved satisfactorily.”8 In
the K-12 setting the “least restrictive
environment” will often be a “regular”
classroom, but because there are so
many types of preschool settings,
defining a “regular” preschool
classroom can be difficult. This
dilemma should ease if the UPK effort
“regularizes” preschool settings. In
any event the likelihood of meeting
the needs of all children is enhanced
if a continuum of placements, from
less to more restrictive, is available.

The IEP team, which includes,
among others, the child’s parents, the
child’s regular education teacher (if
applicable), the child’s special
education teacher, and someone who
is knowledgeable about assessment
results and placement options, must
make a placement decision for the
child.9 The team may also, at the
discretion of the parent or agency,
include “other individuals who have
knowledge or special expertise
regarding the child, including related
services personnel as appropriate.”10

The placement may be reviewed when
the IEP is reviewed and revised,
which must occur at least annually.11

Unless the IEP requires otherwise,
placement must be in the school the
child would have attended absent the
child’s disability; if the IEP has
required a different placement,
California law requires documentation
of the reason. If special equipment or
a modification to the general curricu-
lum or regular classroom would
enable the child to be educated with
typically developing peers, placement
should occur in the regular class-
room. Schools must also ensure, to
the extent possible, that children with
disabilities can participate in extracur-
ricular activities.12
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"Child Find" Requirement
States have an affirmative

obligation to find all eligible children,
determine whether they are receiving
services, and offer special education
services. To comply with this
mandate, local education agencies
must develop written “child find”
policies and procedures. Particularly
for young children, the law seeks to
ensure that services will be offered
when the child is young enough to
maximize the child’s chances of living
independently as an adult.13  There-
fore, UPK systems and programs
should be prepared to be integrally
involved in these outreach or “child
find” efforts.

Assessment
A parent or other person may ask

that a child be assessed; if the
request comes from a non-parent,
parental consent must be obtained.
Assessments must be nondiscrimina-
tory and must take children’s home
language into account; if standard-
ized tests are used, the tests must
have been validated for the specific
use and be given by someone trained
to do so.14 Parents must have input
into the assessment and receive
copies of reports.15 Once the request
is made, strict timelines apply to
conducting the assessment and
developing the IEP.

Individualized Education Program
Generally, an IEP 1) addresses

the child’s current level of academic
achievement and functional perfor-
mance, including for preschool
children “as appropriate, how the
disability affects the child’s participa-
tion in appropriate activities”; 2) sets
out measurable annual goals; 3)
states what special education, related
services, and supplementary aids and
services the school will offer to help
the child meet those goals; and 4)

states how progress will be measured.
It is developed and reviewed annu-
ally16 by a team that must include the
child’s parents, a regular classroom
teacher, a special education teacher, a
school district representative, a
person knowledgeable about assess-
ments, others knowledgeable about
the child, and, if appropriate, the
child.17 For preschool children, the
“regular classroom teacher” should
be an early childhood educator.
California law parallels federal law on
IEPs but includes further guidance on
the IEP’s creation and on content and
notice of IEP meetings.

Services
When needed, the IDEA requires

that children receive services beyond
the regular school year. In California,
children are eligible for such “ex-
tended school year” services,
generally for 20-30 days, when
interruption of their education may
cause regression.18

The special education that
eligible children must receive includes
both “instructional” and “related”
services such as transportation,
speech pathology and audiology,
psychological services, physical and

occupational therapy, recreation,
school nurse services (added by
reauthorization), and social work.19

Under California law, special educa-
tion must meet preschool children’s
unique needs and include both
individual and small group services.
Preschool special education may be
offered in a variety of settings,
including regular public preschool,
nonsectarian or sectarian private
preschool “to the extent consistent
with law,” family child care homes, a
child’s own home, and sites of
preschool programs for children with
and without disabilities.20 Special
education services for preschool
children must “be geared toward a
readiness for kindergarten and later
school success.”21

Discipline
Part B discipline procedures

apply to all children with disabilities
in both school district programs and
non-school district programs in which
the school district placed the child. A
child with a disability may be re-
moved from a current placement for
up to 10 days under disciplinary
policies that apply equally to children
without disabilities, or for a longer
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period if additional protections are
offered. These protections also apply
to children not yet found eligible for
Part B services if the district had
“knowledge” of the child’s
disability.22

Dispute Resolution
Parents have the right to chal-

lenge a school district’s action or
failure to act through an administra-
tive process that the state must make
available; the process must include
voluntary mediation, filing of com-
plaints, due process hearings with a
right to appeal, and civil action in
state or federal court.23 Complaints are
usually investigated by an indepen-
dent hearing officer or the California
Department of Education. If a
complaint is made, the most recently
agreed-upon IEP and placement
remain in effect until the dispute is
resolved.

IDEA Part C
Part C, formerly Part H, provides

for early intervention services for
eligible infants and toddlers under
age 3; the California equivalent is the
Early Intervention Services Act (or
“Early Start”), and the Department of
Developmental Services is the lead
agency. Regional centers and school
districts are responsible for ensuring
receipt of services.

Federal law defines an eligible
infant or toddler with a disability as
one who needs early intervention
services because the child experi-
ences developmental delays or has a
diagnosed physical or mental
condition that is likely to result in
developmental delay.24 California also
makes early intervention services
available to infants and toddlers at
high risk of disability.25 States must
have policies to prevent delays in
services. As with Part B, if an appro-
priate program is full, the regional
center or school district must offer

comparable services unless the
parent chooses to wait for an opening
in a particular program.

Eligible infants and toddlers may
receive services in one or more of five
developmental areas:  physical,
cognitive, communication, social or
emotional, or adaptive. Services
include family training, counseling,
and home visits; speech pathology;
occupational and physical therapy;
psychological and social work
services; assistive technology
devices and services; transportation;
and more.26

Services must, to the maximum
extent appropriate, be provided in
“natural environments”—settings
that are “normal for the child’s age
peers who have no disabilities.”27

These may include the child’s home,
child care setting, other community
settings, or, for very ill children, a
hospital.

A parent may ask either the
regional center or local school district
to assess a child for early interven-
tion services; others, such as
physicians, child care providers, and
service providers may also request an
assessment, but in this event the
parent or guardian’s consent must be
obtained prior to any testing. As with
preschool children, the state must
have a system to seek out eligible
infants and toddlers and to coordi-
nate efforts with other agencies, such
as Head Start or health care provid-
ers, to identify eligible children.28

Again, any regional or statewide UPK
system should coordinate with
already existing programs and
systems so that UPK is an integral
part of this screening and assessment
system.

When the regional center or
school district receives an assess-
ment request, it must document the
date, assign the family a service
coordinator, give the parents written

notice, and obtain their consent,
generally within 45 days.29 California
regulations require that the assess-
ment include consideration of the
child’s needs and strengths, how
services will meet those needs and—
if desired by the family—the family’s
resources, priorities, and concerns
related to enhancing the development
of the infant or toddler.30

A meeting with the parents to
develop a written individualized
family service plan (IFSP) must be
held within 45 days of determination
of the child’s eligibility. The IFSP
must focus on both the child and the
family, and parents must give their
written consent before services are
provided.31

Parents may file written com-
plaints regarding early intervention
services with the Department of
Developmental Services. Mediation
or due process hearings are available
to challenge a public entity’s denial
of, reduction in, or termination of
services. A regional center or school
district may also request mediation or
a hearing if a parent refuses to
consent to evaluation or assess-
ment.32

Transitions
It is of great importance for

children receiving special education
or early intervention services that
they experience smooth transitions to
the next stage of education. Federal
law offers no guidance on the
transition from preschool to kinder-
garten or first grade, but California
law requires reassessment to deter-
mine what special education and
related services the child still may
need. If the child is found to need
less intensive services, the transition
process must allow the IEP team to
monitor the child’s continued
progress.33

Federal law does require states to
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ensure a smooth transition from Part
C early intervention services (or
California’s “Early Start”) to Part B
preschool special education ser-
vices.34 The family must be included
in the transition plan and the lead
agency must review the options
available from the child’s third
birthday to the end of the school
year. Transition plans must also be
prepared for children who received
services under Part C but are not
eligible under Part B due to different
criteria.35

California law requires develop-
ment and implementation of an IEP
before the child’s third birthday and
sets out a detailed time frame for the
steps involved.36 Upon turning three
an eligible child must have an IEP that
is in place and being implemented.37

Conclusion
The requirements for educating

preschool children with special
educational needs are extensive and
complex. Both California and federal
law emphasize the importance of
placing children with disabilities in
regular classrooms with modifications
or supports whenever possible.
Those designing a UPK system must
keep these principles in mind and be
familiar with the legal requirements.

This article is a brief overview of
the Child Care Law Center’s mono-
graph, Preschool Inclusion Series:
Individuals with Disabilities
Education Act, which offers back-
ground information on California
special education laws to those
planning and implementing pre-
school programs and the legal staff
with whom they work. For a copy of
the full monograph please see
www.childcarelaw.org
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Department of Justice criminal
investigation that some believe was
launched at the behest of the
defendants in the providers’ lawsuit
in an effort to gain tactical advantage.

Mattawa is located in rural
eastern Washington where Latino
immigrants provide much of the low-
wage labor necessary to keep the
predominantly agricultural economy
functioning. Parents in many of these
families need subsidized child care in
order to work, and when the saga of
the Mattawa child care providers
began approximately 640 local
children received subsidies; an
additional 150 or so attended a
Migrant Council child care center.

According to plaintiffs, some 95
percent of Mattawa child care
providers are Latina. Ty Duhamel of
Columbia Legal Services, who is one
of plaintiffs’ attorneys, told Legal
Update that “fraud investigators and
other government authorities are
making sweeping accusations about
an entire community and saying that
Latina providers should be subject to
criminal convictions for working,
based on their immigrant status. Only
a small fraction of the providers were
not U.S. citizens or lawful permanent
residents, and accusing these low-
wage workers of theft when there’s
no dispute they actually did the work
is alarming. This is the only instance
I’m aware of where governmental
entities are seeking criminal convic-
tions for the crime of caring for
children.”

The plaintiffs say that, beginning
in 2001, the defendant Town of
Mattawa used city employees to
conduct surveillance of plaintiffs and

concluded that plaintiffs were billing
the state for “phantom children” and
were dealing drugs. The mayor and
police officials, all Anglos, then urged
DSHS’s Division of Fraud Investiga-
tions (DFI) to target plaintiffs.
Although DFI found no evidence to
support the claims, it expanded the
investigation.2 The result, plaintiffs
allege, was a raid in 2002 on the
homes of 47 providers, while children
were present, during which defendant
state fraud investigators, accompa-
nied by immigration agents allegedly
present as interpreters, seized original
records and interrogated and intimi-
dated plaintiffs.3

The raids traumatized providers
and children alike.4 “They came right
into my house. They were shouting at
me and intimidating me. They kept
telling me to hurry. The kids were
crying and crying, holding onto me,
they were terrified,” said Maria
Chavez, one of the plaintiffs. Added
another plaintiff, Maria Fernandez,
referring to the English-only subpoe-
nas defendants used, “I couldn’t read
the paper they provided. They came
demanding my immigration docu-
ments as well as my husband’s, my
assistant’s and my children’s. Then
they asked me for my business
records and my child care license.
They were threatening and demand-
ing and told me that they could take
away my license if I did not give them
everything. I felt very scared, so
much that I felt sick.”

Plaintiffs say in their complaint
that the state’s written policy
normally gives targets of fraud
investigations two weeks to provide
copies of subpoenaed business

report estimating that the providers
had been overpaid some $800,000 in
child care subsidies and another
concluding that the fraud investiga-
tion had been racially discriminatory,
and, more recently, a mysterious U.S.

In April, Latina family child care
providers in Mattawa, Washington
filed a class action in state court
charging that defendants—the
Washington Department of Social
and Health Services (DSHS); certain
DSHS officials, including fraud
investigators; the Town of Mattawa;
Mattawa’s mayor, chief of police, and
a police sergeant; and Grant County
and a county sheriff’s deputy—acted
in concert to violate plaintiffs’ civil
rights under state and federal law.
The plaintiffs received payments from
defendant DSHS for caring for
children who receive child care
subsidies. Alleging discrimination on
the basis of national origin, the
plaintiff child care providers, who
speak Spanish as their primary
language and many of whom are
immigrants, are asking the court for
damages and for an injunction
against defendants’ unconstitutional
policies and practices.1

The class action complaint is the
latest installment in an ongoing series
of events that, the child care provid-
ers say, is rooted in bias on the part
of Mattawa officials against the
town’s Spanish-speaking immigrant
community. The last three years have
seen the providers accused of
receiving millions of dollars in
fraudulent payments and blamed for a
portion of the state’s budget deficit;
dueling separate state investigations,
one based on a fraud investigator’s

LATINA FAMILY CHILD CARE PROVIDERS SUE FOR
CIVIL RIGHTS VIOLATIONS
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records. In Mattawa, however,
plaintiffs say that investigators
demanded entry into their homes and
immediate production of years of
original business records—some of
those produced still have not been
returned. While copies were made
and given to the providers, many
records were returned to the wrong
person or were lost. Because the
generic subpoenas defendants
presented were written only in
English many plaintiffs were unable
to understand them, and plaintiffs
allege that defendants purposely
misled them, telling each plaintiff that
the subpoena was a court order. If
plaintiffs were unable to comply
immediately with defendants’
demands for records covering a
certain period, defendants concluded
that plaintiffs had not been caring for
children and that any payments
covering the period were fraudulent.
One provider was jailed for more than
two months before she could
supplement her records; Duhamel
explains that she was exonerated only
when counsel advised DSHS that its
fraud investigators had in their
possession inspection reports that
proved her innocence.

Following the raids, the provid-
ers were charged with receiving
approximately $800,000 in overpay-
ments. However, they say, state
investigators’ rushed investigation
missed hundreds of attendance
sheets that conclusively disprove
overpayments; furthermore, investi-
gators ignored required record-
gathering procedures by failing to
keep inventories of records seized
and failing to complete chain of
custody forms. In fact, the providers
say, a careful look at their records
shows that complicated billing
procedures caused many to under-bill

the state.
While the DFI fraud investiga-

tors of DSHS were demanding
repayment of $800,000, the
agency’s internal investigation
arm, the Division of Access and
Equal Opportunity was looking
into the providers’ charges of
discrimination on the part of DFI.
In 2002 one of the defendants in
the class action, who at the time
was a DSHS regional manager, was
demoted for making racial slurs,
according to the Yakima Herald-
Republic, which reported that
state documents show he “referred
to Hispanics as ‘wetbacks’ in a
meeting with Spokane police [and]
was demoted because it wasn’t his
first such offense.”5 In November
2003, the DSHS internal investiga-
tion determined that “the allega-
tions of race/national origin/color
discrimination [were] supported by
the preponderance of evidence
standard.”6

In response to the overpay-
ment charges, the providers’
attorneys filed a “motion to
dismiss for governmental miscon-
duct” with the state Office of
Administrative Hearings. Two
weeks after the attorneys received
permission to depose officials of
DSHS’ fraud and subsidized child
care divisions the state dropped
the overpayment charges. The
state says a request from the U.S.
Attorney’s Office for the Eastern
District of Washington that “any
administrative overpayment
actions be withdrawn as we pursue
our federal criminal investigation”
was “one of the reasons” it
withdrew the charges.7 However,
according to a local newspaper
“[i]t’s unclear what the U.S.
Attorney’s Office is investigating.”

That office has confirmed only that
there is “an ongoing federal criminal
investigation related to the Mattawa
case, but wouldn’t say of whom or for
what.”8

With all these events as back-
ground, the plaintiffs’ attorneys filed
their class action complaint in early
April. The complaint asks the court to
certify a class comprising “all persons
currently licensed and all future persons
who will be licensed by the Department
of Social and Health Services to provide
family home child care” and a subclass
of “all limited English proficient (LEP)
persons currently licensed and all future
LEP persons who will be licensed by the
Department ...” The plaintiffs say that
defendants’ actions violated state law
against unrestricted entry into homes
and their right to be free from discrimina-
tion on the basis of race or national
origin in their dealings with state
agencies.9 They also allege violations of
their rights under the Fourth and
Fourteenth Amendments to the U.S.
Constitution and conspiracy to violate
their right to equal protection in
violation of 42 U.S.C. § 1985. They are
asking the court to declare that defen-
dants’ actions were illegal and to order
defendants:
• not to demand immediate entry into
licensed family child care homes or
immediate production and removal of
original documents without a warrant,
• to advise providers of their right to
counsel and opportunity to quash or
limit a subpoena,
• to prohibit non-DSHS law enforce-
ment personnel from accompanying
DSHS staff in criminal investigations
involving warrantless searches and
seizures,
• to translate crucial legal documents
into the primary language of limited-
English-proficient family child care
providers, and
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• not to investigate immigration-
related matters involving family child
care providers and their family
members.
The plaintiffs are also seeking
compensatory and punitive damages.

According to plaintiffs’ counsel,
defendants have removed the case
from state to federal court, and
plaintiffs are awaiting developments
in the new forum. Legal Update will
continue to report on the case as it
evolves.

1 Fernandez v. Dep’t of Soc. & Health
Servs. (Wash. Super. Ct., Thurston Co.,
filed April 8, 2005). Subscribers to
CLEARINGHOUSE REVIEW may access both the
complaint and an earlier motion to dismiss
the administrative proceeding charging
plaintiffs with receipt of overpayments
through the Sargent Shriver National
Center on Poverty Law’s Poverty Law
Library:  Clearinghouse No. 55587 (see
www.povertylaw.org).
2 “We found no evidence of children who
do not exist. [T]here is no double-billing.”
James Ditzel, Lead Mattawa investigator,
DSHS “Preliminary Results of Investiga-
tion,” Nove. 28, 2001, quoted in plaintiffs’
Mattawa Child Care Investigation
“Phantom Children” Fact Sheet, April
2005.
3 CCLC previously reported on these
events; see “Small Town Justice” and
“Wash. State Says Missing Records =
Overpayment = Fraud,” LEGAL UPDATE,
Summer 2004.
4 Both a preliminary DSHS investigation
in fall 2001 and a subsequent investigation
report found no evidence of billing for
non-existent children or double-billing
(DSHS, “Mattawa Fact Sheet,” March
2004). The DSHS Attorney General
announced withdrawal of overpayment
charges in Feb., 2005.
5 Charlene Koski, “Day-care providers
gather to celebrate a victory, plan
another,” Yakima Herald-Republic, April
10, 2005.
6 Report of the Division of Access and
Equal Opportunity (SAEO)
7 Charlene Koski, “DSHS says feds asked
agency to withdraw charges,” Yakima
Herald-Republic, April 15, 2005.
8 Id.
9 Wash. Const. Art. 1, § 7; Wash. Rev.
Code § 49.60.030.

In a three-week vote-by-mail
election held this spring, family child
care providers in Illinois decided to join
the Service Employees International
Union (SEIU). The election was held
among some 49,000 providers who care
for about 200,000 children in families
receiving child care subsidies. Approxi-
mately one-third of the providers cast
votes, with SEIU receiving 82 percent
of the vote, and 2 percent of providers
voting for no union.  The American
Federation of State, County and
Municipal Employees (AFSCME),
which had previously withdrawn from
the election, received 16 percent of the
vote.

The new union members will now
elect a negotiating committee to bargain
collectively with the state to raise
providers’ wages and offer health care
benefits. Part of this effort may be to
lobby for increased child care funding
as part of the state budget. Currently
the providers earn as little as $9.48 per
child per day. SEIU officials said that
increasing reimbursement rates and
offering health coverage would benefit
children by reducing turnover among
child care providers and increasing
stability in child care.

SEIU has been engaged in an
organizing campaign among Illinois
family child care providers for nearly 10
years. The union also represents 20,000
home health care workers in Illinois; it
negotiated a contract with the state two
years ago that secured a pay increase
for these workers of 34 percent.
According to the union, the vote by
child care providers was the largest in
state history and second nationally
only to a vote by 74,000 home health
care workers in Los Angeles County in
1999 to join SEIU.

Although the child care providers

are not technically state employees, the
election empowering them to bargain
collectively with the state through their
SEIU local was held pursuant to an
executive order that Illinois Governor
Rod Blagojevich issued in February of
this year, directing that the election be
held within six weeks. In the executive
order, Governor Blagojevich recog-
nized:
• the essential services family child
care homes provide to Illinois children;
• the importance of ensuring that all
families have access to quality child
care and of adequate reimbursement
rates in accomplishing this goal;
• the need to stabilize the child care
workforce;
• the importance of preserving
parental choice in selecting appropriate
care for children;
• the inability of families receiving
child care subsidies to “effectively
address concerns common to day care
home providers” because families “do
not control all the economic terms of
the delivery of services”;
• the fact that the geographic
dispersal of providers hindered their
ability “to effectively voice their
common concerns about the State’s
child care assistance program, their role
in the program, or the terms and
conditions of their provision of
services ...,” and
• the importance of providers’ input
to improving service delivery.

Child care providers in at least 12
other states - California, Maryland,
Massachusetts, Michigan, Minnesota,
New Jersey, Ohio, Oregon, Pennsylva-
nia, Rhode Island, Washington, and
Wisconsin - are engaged in similar
efforts. Both SEIU and AFSCME,
through the United Child Care Union,
continue to strive to unionize the child
care workforce.

SERVICE EMPLOYEES UNION TO REPRESENT
ILL. FAMILY CHILD CARE PROVIDERS
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Having a child with disabilities
is not easy. Since enrolling in
Head Start, I have received the
best possible care for my child.
They are very supportive in
helping get the services that I
need to help my child succeed.
Head Start is always there
when I need someone to talk to
or when I need some help for
my child. Since my child has
been in Head Start, his doctors
can’t believe the progress that
he has made. No one ever
thought that it would be
possible for him to get where he
is now. We owe it all to Head
Start.

Head Start parent from
Evansdale, Iowa

In 2004, 13 percent of the children
in Head Start and Early Head Start—
over 134,000 children—were diag-
nosed with a disability; the great
majority of these children received
special education and related services
to address their disabilities.1 Both the
Head Start Act and the federal Head
Start performance standards require
comprehensive services for these
children and their families to help to
children become ready for school.
Without Head Start, some of these
children might have gone undiag-
nosed, leaving their disabilities
unaddressed for years, and producing
hardship for them and their families
and higher special education costs for
school districts. Any Head Start
reauthorization proposal should retain

these comprehensive service require-
ments to build upon the important
gains for children with disabilities
already achieved.

Local Head Start grantees work in
conjunction with other service
providers and state and local govern-
ment agencies to deliver comprehen-
sive early education, health, and other
social services to all enrolled children
and their families. These services are
aimed at addressing the wide range of
abilities, experiences, and learning
styles of the children Head Start
serves. Through the process of
determining the appropriate mix of
services for each child, Head Start
providers can identify young children
as having disabilities, support the
needs of children with diagnosed
disabilities, and provide services to
children at risk of developing a
disability. In fact, entrance into Head
Start can provide the first opportunity
for a child’s disability or developmen-
tal delay to be identified and ad-
dressed before the child enters
school.

In this article we set forth details
of the requirements that Head Start
grantees must meet to serve children
with disabilities and provide data on
how the programs are meeting them.

Requirement of Outreach and
Comprehensive, Inclusive Services

The Head Start Act and the
federal Head Start Performance
Standards require local Head Start
grantees to seek out young children
with disabilities and provide compre-
hensive educational, medical, and

social services to them and their
families. Head Start grantees use the
following strategies for addressing
comprehensively the needs of
children with disabilities:  outreach;
collaboration and coordination with
other educational, health, and social
service agencies; provision of
comprehensive services to children
and families; and training and
technical assistance to providers.

Grantees Must Seek Out Children
with or at Risk of Developing
Disabilities

• The U.S. Department of Health
and Human Services must establish
policies and procedures to ensure that
no less than 10 percent of each
grantee’s enrolled children are
children with disabilities.2

• Head Start grantees must
incorporate into their general outreach
and recruitment activities efforts to
identify and enroll eligible children
with disabilities through contacts with
local education agencies, medical and
social service providers, and commu-
nity-based organizations that serve
children with disabilities.3 Recruitment
efforts must include children with
severe disabilities, including children
who have already been identified as
having disabilities.4

• Staff engaged in recruitment of
children must be knowledgeable
about the laws and regulations
prohibiting discrimination against
children with disabilities, including
the Americans with Disabilities Act
and the Rehabilitation Act of 1973
(which bars discrimination by

PREPARING FOR SUCCESS:
HOW HEAD START HELPS CHILDREN WITH DISABILITIES AND THEIR FAMILIES

By Danielle Ewen and Katherine Beh Neas
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recipients of federal funds).5

• Children with disabilities may not
be denied placement in a program if
space is available and the program
can serve the child by drawing upon
other resources.6

Grantees Must Collaborate with
Other Agencies

• State level:  A Head Start repre-
sentative in each state is required to
partcipate on the State Interagency
Coordinating Council (SICC) estab-
lished by the Individuals with
Disabilities Education Act (IDEA).
The SICC’s purpose is to give advice
to programs within state early
intervention and education systems
regarding the delivery of appropriate
services to children between the ages
of birth and five years who live in the
state.7

• Local program level:  Col
laboration should focus on the
needs of each child with a
disability. Children with disabilities
may either receive all their specialized
services at the Head Start program
from Head Start personnel or in
partnership with other providers in
the community:

• Head Start programs must
establish formal linkages and
coordinate programmatic efforts
with the IDEA agencies adminis
tering the Section 619 Pre-School
Program and the Part C Early
Intervention Program for Infants
and Toddlers.8

• In many communities, Head
Start and local educational,
health, or social service agencies
share personnel who provide
specialized services to Head Start
children with disabilities.
• Each Head Start grantee is
required to have a disability

services coordinator who
works with a variety of agencies
and providers to coordinate the
personnel and processes of
eligibility determination and
service delivery for Head Start
children who are suspected of
having, who are at risk of, or who
are diagnosed with disabilities.
The disability services coordina-
tor assists in developing inter-
agency agreements so that all
needed services have an appro-
priate funding stream and that
services to children are not
delayed.9 Along with other staff,
the disability services coordina-
tor works with the parents of
children with disabilities to help
them better support their
children’s development.10

Grantees Must Offer Comprehensive
Services that Meet Children’s and
Families’ Needs

• Head Start agencies must
coordinate their definitions, assess-
ment criteria and processes, and
services with those of the IDEA
Section 619 Pre-School or Part C Early
Intervention for Infants and Toddlers
programs.11

• If Head Start staff believe that a
child has a disability, they must
screen the child to determine whether
a full evaluation is warranted.12

• If a child requires a comprehen-
sive evaluation, it should be con-
ducted in partnership with the local
lead agency for the IDEA Part C
program (for Early Head Start infants
or toddlers) or the local school
district’s coordinator for the IDEA
Section 619 program (for Head Start
pre-schoolers), and the child’s
parents.13

• Once a child is diagnosed with a

disability and determined to be in
need of special education and related
services or early intervention ser-
vices, the child must have an Indi-
vidualized Education Program (IEP)—
or, if the child is in Early Head Start,
an Individualized Family Services Plan
(IFSP). The IEP or IFSP development
process involves the parent and either
the Head Start program or IDEA
agency. The IEP or IFSP assesses a
child’s level of functioning, provides
goals and objectives for the child to
meet, and details the specific services
that the Head Start or Early Head Start
program will provide to address the
child’s disability.14 The IEP and IFSP
must also identify the personnel
responsible for providing the ser-
vices, provide the date of initiation of
the services and their duration, detail
objective criteria and evaluation
procedures for measuring achieve-
ment, and discuss family goals and
objectives if they are related to the
child’s disability and when these
goals and objectives are essential to
the child’s progress.

• If the child meets the IDEA
Section 619 or Part C eligibility
requirement, the IDEA agency
supports the child’s education and
related services (for pre-schoolers in
Head Start) or early intervention
services (for infants and toddlers in
Early Head Start). If a parent wishes
his or her child to remain in Head
Start, either Head Start staff or other
service providers can provide the
services.15

• When a child is not eligible for
IDEA-funded early childhood
services but still requires specialized
services, the Head Start grantee
monitors the child’s progress and
provides supportive services to
facilitate the child’s development,
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Head Start programs may use Head
Start funds to pay for the following
special education and related services
for children with disabilities who are
not eligible for IDEA-funded services:
audiology services, physical and
occupational therapy; speech or
language services, including therapy
and assistive devices; psychological
services; transportation for children
with disabilities to and from the
program to clinics or other service
providers; and assistive technology
services or devices to help children
improve their functioning to meet their
IFSP or IEP objectives.16

• Special education and related
services for Head Start children with
disabilities must be provided by or
under the supervision of personnel
meeting state-defined qualifications.17

• Programs must provide training
to all Head Start teachers on how to
modify their teaching activities to
meet the needs of children with
disabilities. Special training is required
for personnel in programs that have
enrolled children whose disabilities
require specific skills or knowledge to
address.18

• The Head Start Act calls for
training and technical assistance to be
offered to all Head Start programs
about caring for children with
disabilities.19 Over the past six years,
this training and technical assistance
has been provided through Disability
Quality Improvement Centers located
in each federal regional office.

Head Start Grantees Exceed These
Requirements

Head Start grantees go above
and beyond the requirement that no
less than 10 percent of the children
they serve be children with disabili-
ties, and they are responding to the

needs of children with all types of
disabilities. In 2004, 13 percent of
Head Start’s enrolled children had
disabilities; the number of
enrolled children with disabilities
has increased by more than
17,000 children since 1997.20 The
most common disability identified
in Head Start children in 2002 was
speech and language impair-
ments. However, Head Start
grantees are serving children with
all types of disabilities, including
children with multiple disabilities,
autism, orthopedic impairments,
mental retardation, learning
disabilities, vision impairments,
hearing impairments, traumatic
brain injury, and developmental
delays. In 2002, the great majority
of children identified with a
disability (93 percent) received
special education and related
services through Head Start.21

Conclusion:  Head Start Should
Retain Comprehensive Require-
ments

Head Start programs provide
critical comprehensive services
for young children with or at risk
of developing disabilities. Both
the Head Start Act and federal
Head Start performance standards
require a mix of outreach, early
child assessments, and evalua-
tions, followed by comprehensive
educational medical, and social
services provided in an inclusive,
integrated environment. This mix
of services, in turn, helps to
address the needs of children
with disabilities and their families
while helping prepare children for
school. It is critical that any Head
Start reauthorization proposal
retain the protections and
services the federal Head Start

performance standards require for children
with disabilities and their families, as well
as the inclusive programming that benefits
children with and without disabilities.

Danielle Ewen is a senior policy
analyst at the Center for Law and Social
Policy; Katherine Beh Neas is director of
Congressional affairs at Easter Seals.
This article is a joint publication of the
Center for Law and Social Policy,
www.clasp.org and Easter Seals
(www.easterseals.com) and is reprinted
(slightly modified) with permission.

1 Derived from CLASP calculations of 2004 PIR
data. As used here, “Head Start” includes Early
Head Start unless otherwise indicated.
2 Head Start Act, Section 640(d).
3 Head Start Performance Standards, Section
1308.5(a); Guidance to Head Start Performance
Standards, Subpart C.
4 Head Start Performance Standards, Section
1308.5(f).
5 Head Start Performance Standards, Section
1308.5(b).
6 Head Start Performance Standards, Section
1308.5(c) & (d).
7 Individuals with Disabilities Education Act,
Sections 641(b)(1)(H) & (c).
8 Head Start Act, Sections 640(d), 645A(b)(8).
For more information about IDEA early
intervention and preschool programs, see the
lead article in this issue of Legal Update:
“Applying the Individuals with Disabilities
Education Act in Preschools.
9 Head Start Performance Standards, Subpart B.
10 Head Start Performance Standards, Section
1308.21; Guidance to Head Start Performance
Standards, Subpart G.
11 Head Start Performance Standards, Part 1308,
Sections 1304.20(f)(2)(ii), 1304.21(a)(1)(ii).
12 Head Start Performance Standards, Sections
1308.6(b) & (d).
13 Head Start Performance Standards, Section
1038.6(e).
14 Head Start Performance Standards, Section
1308.19; Guidance to Head Start Performance
Standards, Subpart B.
15 Head Start Performance Standards, Section
1308.4; Guidance to Head Start Performance
Standards, Subpart B.
16 Head Start Performance Standards, Section
1308.4(h).
17 Head Start Performance Standards, Section
1308.4(k).
18 Id.; Guidance to Head Start Performance
Standards, Subpart B.
19 Head Start Act, Section 648.
20 Schumacher & Irish, 2003; Schumacher, R., &
Rakpraja, T. (2003), Head Start Program
Information Report Data for 1997 and 2001
Program Years:  Head Start Chidlren, Washing,
DC:  Center for Law and Social Policy.
21 Schumacher & Irish, 2003.
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